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JUDGES TELL:
WHAT | WISH | HAD KNOWN BEFORE | PRESIDED IN AN
ADULT VICTIM SEXUAL ASSAULT CASE
by the
National Judicial Education Program’

“They are crimeslike no other.”

HON. J.RICHARD COUZENS& HON. TRICIA SUN BIGELOW,
CALIFORNIA BENCHBOOK: THE ADJUDICATION OF SEX CRIMES (2006).

“Sex offensetrials are “more difficult...to preside[over] from alegal and technical
standpoint, apersonaland emotional viewpoint, and a public scrutiny and public
pressureperspective.”

Kurt M. Bumbyé& Marc C. Maddox, JudgeKnowledgeAboutSexualOffenders,
Difficulties PresidingOver SexualOffenseCasesand Opinionson Sentencing, Treatment
andLegislation 11 SEXUAL ABUSE A JOURNAL OF RESEARCHAND TREATMENT 305(1999).

Sexualassaultasegpresentiuniqguechallengdor thejudiciary. Theyareuniquein thattheyare
besetwith amyriad of deeplyheld stereotypeandmisconceptionshatcanunderminethe
judicial process. Sinc&980, theNationalJudicialEducationProgram(NJEP)hascreatedand
presentedudicial educatiorprogrammingaboutadut victim sexualassaultases, focuseoh
providingtheaccuratdactualinformationjudgesneedto conducta fair processandsuggesting
procedure$o minimizevictim retraumatizationvithout underminingdefendantstights. To
assistnewjudges, NJERanvassegudgesacrosshe countrywho hadattendedNJEPprograms
to askwhatthesgudgeswishedtheyhadknownbefae they presidedn anadultvictim sexual
assaulttase, oa caseof co-occurringsexualabug anddomesticviolence.Thesgudges’
twenty-five pointsarelisted belowfollowed by commentaryandsources.

1. Thewidespreadmisconceptionthat rape is about sexualdesire— rather than power and
control — colors every aspectof the justice systenis responseto sexualassault.

2. Sexualassault, includingmarital/intimate partner rape and male victim rape, isfar more
prevalent than the generalpublic believes.

3. Thevastmajority of sexualassaultsare committed by someonehe victim knows.

4. Sexualassaultco-occurring with domesticviolenceis a significant problem and a key
factor for risk assessmentsf all kinds.

5. Fewrapesare everreported to law enforcement.

6. Theabsenceof serious, observablghysicalinj uries is not inconsistentwith a sexual
assault.

" A projectof Legal Momentumin associatiowith the National Associationof WomenJudges
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7. Victims of stranger and nonstranger rape almostalwayssustain profound, long-lasting
psychologicalinjury.

8. Marital and intimate partner rape victims suffer particularly severepsychological
injury becauseof the betrayal of trust by the person they should mostbe able to
trust, and the fact that the rapesare usually repeated.

9. Victim behaviorsthat are commonplaceduring and after a rape (not physically
resisting, delayedreporting, post-assaultcontact, etc.) appear counterintuitive to
thosenot knowledgeableabout sexualassault.

10. Expert witnesstestimony is often essentialto enablejurors to understand a sexual
assaultcase

11. Traumatic memoriesare developed stored and retrieved differently than non-
traumatic memories.

12.1t iscommonfor a sexualassaultvictim to display aflat affect while testifying.

13.0n occasiona sexualassaultvictim, femaleor male, will havea physical response
during the attack, but this is not a sexualresponsin the senseof desireand
mutuality.

14.The widespreadbelief in rampant falseallegationsof rape is erroneous.

15.The typical rapist is neither a brutal stranger nor a “good guy” who had a bit too much
to drink onenight. Rather, he knows his victims, pre-meditatesand useslittle overt
violence.

16. Like stranger rapists, mostnonstrangerrapists are serial offenders.

17. Most sexoffendersare crossoveroffenders,committing a variety of sexcrimesaswell
asother interpersonal offensesagainstadults and children.

18.When evaluating sexoffender risk, actuarial assessmentsre more accuratethan
clinical assessments.

19. Sexoffender treatment is rigorous and specialzed. Traditional outpatient
psychotherapyis NOT appropriate for thesetypesof offenders.

20. Becauseof the high incidenceof child and adult sexualvictimization amongwomen
and menin the population at large, sexualassaultcasejury poolswill almostalways
include victims — often a surprising number —and require specialtreatment.

21. A thorough voir dire that includesquestionsabout the rape myths relevant to the case
at bar is essentialto seatingan impartial jury.

22. Do not let counselequatethe Rape Shield Law and Prior Bad Acts evidence.

23. Schedulingand continuancedecisionsin rape casescan havea significant impact on
victims’ recovery.

24. Beprepared for the rape casedefendantwho demandsto appear pro se

25. Always expectthe unexpected-thesecasescan be fraught with peril for the trial
judge.
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COMMENTARY AND SOURCES

Below arecommentaryandsourcedor eachof the 25 pointson the previouspagesThesources
citedbelowthatareprovidedin full onthe Challengesf Adult Victim SexualAssaultCases
Resource€D arelistedin bold.

1. The widespreadmisconceptionthat rape is about sexualdesire—rather than power and
control — colors every aspectof the justice systenis responseto sexualassault.

JusticeRichardAndrias,in his article RapeMyths: A PersistenProblemin Definingand
ProsecutingRape providedon the Resource€D, writes, “Rapemythsarefalseandstereotyped
viewsaboutrape,rapevictims andoffenders. Among themostcommon...isthat[r]apeis an
expressiorof sexual(albeitmisplacedidesire.” Viewing this crimethroughthis mistakenens
hasproduceddeeplyflawedpoliceinvestigationsprosecutionsjury deliberationsmedia
reportingandpublic response Althoughwrittenin 1992, JusticeAndrias’ articleis in noway
dated.

Source Hon. Richard T. Andrias, RapeMyths: A PersistentProblemin Defining and
ProsecutingRape CRIMINAL JUSTICE, Summer 1992at 2.

2. Sexualassault,including marital/intimate partner rape and male victim rape, is far more
prevalent than the generalpublic believes.

Adult FemaleVictims:

Accordingto themosthighly-regardedesearchers thisfield — Dr. DeanKilpatrick andhis
teamatthe Crime Victims Researctand TreatmenCenterat the Medical University of South
Carolina— 18% (20 million) of U.S.womenhavebeenrapedatleastoncein their lifetime.
Kilpatrick's mostrecentstudyconcludedhatin 2006, womenover 18 weresubjectedo 800,000
forcible rapes 300,000drug-facilitatedrapes and300,000incapacitatedapes meaningapes
perpetratedvhenthe victim wasunableto give conentbecausef voluntarily ingestingdrugsor
alcohol.Someof thedrug-facilitatedandincapaciatedrapesalsoinvolvedforce.

Adult Male Victims:

" Thisdocumenis designedo bedistributedalongwith the Resource€D for the Challengeof Adult Victim
SexualAssaultCasesMaterialsfor NewJudgegudicial educatiormodule.The Resource€D is notjusta
bibliography.It containsan AnnotatedT ableof Contentswith hyperlinksto thefull textof eachresairce.We
encourage/outo burna copyof the Resource€D for yourselfandto distributecopiesto your colleagies.If you
obtainedthis documentwithout a copyof the ResoucesCD, we encourageg/ou to visit the NationalJudicial
EducationProgram’swebsitewww.njep.org(click on“SexualAssaultResources"Wwherethe AnnotatedT ableof
Contentsaandthefull contentfor the Resource€D canbe downloadedor free.Onthe SexualAssaultResources
page.click onthe“Resourcedvailable for Download” link whichwill directyouto theregistrationand login page
for NJEP’smaterialsfor in-personeducationRegigrationis freeandopento all.
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Onestudyfoundthat2.8 million (3%) menin the United Stateswvereforcibly rapedat sometime
in their lives. Anotherreportedthatin 2003,0neof everytenrapevictims wasmale.
Governmenstatisticson malerapevictims areevenmoreinaccuratehanthosefor femalerape
victims asthe percentagef malevictims who repot is miniscule.

SourcesDeanKilpatrick etal., DRUG-FACILITATED, INCAPACITATED AND FORCIBLE RAPE: A
NATIONAL StuDY (2007)at 2, http://www.ncjrs.gov/pdffiles1/nij/grants/219181fp@atricia
Tjaden& NancyThoennesNationallnstituteof Justce, PREVALENCE, INCIDENCE, AND
CONSEQUENCESOF VIOLENCE AGAINST WOMEN (1998)(includesdataon malevictims); U.S.
DEPARTMENTOF JUSTICE, 2003NATIONAL CRIME VICTIMIZATION SURVEY (2003);National
JudicialEducationProgramWeb Course/ResourcéntimatePartner SexualAbuse:
AdjudicatingThisHiddenDimensionof DomesticViolenceCasesModulel: DefiningIntimate
Partner SexualAbuseand Assessings Prevalence(2008),www.njep-ipsacourse.ordlichelle
Davies,Male SexualAssaultVictims: A SelectiveReviewof the Literature and Implicationsfor
Services7 AGGRESSIONAND VIOLENT BEHAVIOR 203(2002).

Note: The NationalJudicialEducationProgram’sweb couse/resourcdntimatePartner Sexual
Abuse:AdjudicatingThisHiddenDimensionof Domesic ViolenceCasesvasfundedby the
StateJusticelnstituteandthe Office on Violence AgainstWomen.Registratiorat www.njep
ipsacourse.orgs freeandopento all.

3. The vastmajority of sexualassaultsare committed by someonehe victim knows.

Thestereotypedmageof rapeinvolvesastrangefjumpingfrom thebushesTherealityis far
different.Dr. Kilpatrick andhis teamfoundthat89% of forcible rapesand81%of drug-
facilitatedandincapacitatedapesof womenover 18 werecommittedby someon&nownto the
victim. Therelationshipof offenderto victim wasasfollows:

Forcible Drug Facilitated & Incapacitated Rapes
(Ex) Husband 10% 3%
(Step) Father 11% 1%
Boyfriend 14% 13%
Other Relative 18% 4%
Friend 12% 31%
Classmate 2% 6%
Other Nonrelative 22% 21%
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Stranger 11% 19%

Source DeanKilpatrick etal., DRUG-FACILITATED, INCAPACITATED AND FORCIBLE RAPE: A
NATIONAL StuDY, 30 (2007),http://www.ncjrs.gov/pdffiles1/nij/grants/219181fpd

4. Sexualassaultco-occurring with domesticviolenceis a significant problem and a key
factor for risk assessmentsef all kinds.

Until recently,intimatepartnersexualabusean the contextof domesticviolencewasnearly
invisible. Recentstudieswith batteredvomenandbatteringmendocumentwidespread
problemthatpresagegscalatingziolenceandpotertial lethality. Studiesof domesticviolence
murders attemptednurdersandpotentiallyfatal asaultsdocumentn extremelyhigh incidence
of rapealongwith the physicalviolence. A womansubjectedo forcedsexin additionto
physicalviolenceis severtimesmorelikely to bekilled thanawomansubjectedo physical
violenceonly. Sexualassaulbf amotherposesanelevatedisk to herchildren’ssafetyand
shouldbe consideredn custody/visitatiordetermirations.

SourcesNationalJudicialEducationProgramWeb Course/RsourceintimatePartner Sexual
Abuse:AdjudicatingThis HiddenDimensionof Domesit ViolenceCasesViodulel: Defining
IntimatePartner SexualAbuseand Assessingts Prevalenceand Module 3: RiskAssessment
(2008),www.njep-ipsacourse.ordacquelyrCampbellet al, RiskFactorsfor Femicidein
AbusiveRelationshipsResultdrom a Multisite Case Control Study, 93 AMERICAN J.OF PUBLIC
HEALTH 1089(2003);DAVID ADAMS, WHY DO THEY KiLL ? MEN WHO MURDER THEIR INTIMATE
PARTNER, 171-172(2007)

5. Fewrapesare everreported to law enforcement.

Dr. Kilpatrick’s studyfoundthatin 20060only 18% of forcible rapevictims and10% of drug
facilitated/incapacitatechpevictims reportecthe crimeto law enforcement.

Source DeanKilpatrick etal., DRUG-FACILITATED, INCAPACITATED AND FORCIBLE RAPE: A
NATIONAL STUDY, 43 (2007),http://www.ncjrs.gov/pdffiles1/nij/grants/219181fpd

6. The absenceof serious,observablephysicalinju ries is not inconsistentwith a sexual
assault.

Anotherrapemyth holdsthat“real” rapevictims sustainseriousphysicalinjuries,especiallyin
thegenitalarea.ln fact, observablghysicalinjuriesareuncommonAccordingto Dr.
Kilpatrick’s nationalstudy:

* 70%of drug-facilitated/incapacitateahd48% of forcible rapevictims reportedno injuries

» 23%of drug-facilitated/incapacitateahd34% of forcible rapevictims reportedminor
injuries and

* 6% of drug-facilitated/incapacitateehd 16% of forcible rapevictims reportedserious
injuries
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Therearefew observableseriousphysicalinjuries becausenostrapistsuseinstrumental
violence ,which meangheyuseonly thethreatsandlevel of physicalviolencenecessaryo
compelacquiescencandmanyvictims do not physicdly resist,asexplainedn #9, below.

Source DeanKilpatrick etal., DRUG-FACILITATED, INCAPACITATED AND FORCIBLE RAPE: A
NATIONAL STuDY, 31-32(2007),http://www.ncjrs.gov/pdffiles1/nij/grants/219181fpd

7. Victims of stranger and nonstranger rape almostalways sustainprofound, long-lasting
psychologicalinjury.

Almost everyrapevictim, femaleor male,experienesseverepsychologicainjury andahigh
percentagexperienceéong-termPosttraumatiStres Disorder(PTSD).Rapevictims havefar
higherratesof contemplatecindattemptedsuicidethando nonvictims.Many turnto alcoholand
drugsto self-medicateheirtrauma.

Clinical studiesdocumenthatvictims rapedby someonetheyknow oftenhavea moredifficult
psychologicalecoverythanvictims of strangerrape. Nonstrangerapevictims arelesslikely to
reportthe crime, morelikely to blamethemselvesnd be blamedby others,andlesslikely to
believethemselvesleservingpf sympathyor professonal help.Nonstrangerapevictims often
havedifficulty forming relationshipsecauseaccadingto oneclinical study,theyhavestrong
doubtsabouttheir ability to discernwhois truly trustworthy.Theytendto isolatethemselves
socially.

As avictim rapedby aformerboyfriendrelated,"Everytime | walk into my bedrooml see
him standingover me andtelling meto takeoff my clothesandnotto sayaword.| can’'tget
it outof my head.lt's asif it's happeningight now.”

SourcesDeanKilpatrick etal., DRUG-FACILITATED, INCAPACITATED AND FORCIBLE RAPE: A
NATIONAL StuDY (2007)at 4, http://www.ncjrs.gov/pdffiles1/nij/grants/219181fpMichelle
Davies,Male SexualAssaultVictims: A SelectiveReviewof the Literature and Implicationsfor
Services7 AGGRESSIONAND VIOLENT BEHAVIOR (2002)at 203I; Lynn Hecht Schafran,
Maiming the Soul: Judges,Sentencingand the Myth of the NonviolentRapist 20 FORDHAM
URBAN L AW JOURNAL 439(1993) CRIME VICTIMS RESEARCHAND TREATMENT CENTER, RAPE
IN AMERICA 7-8(1992);Sally Bowie, etal, Blitz and ConfidenceRape:Implicationsfor Clinical
Intervention44 AM. J.PSYCHOTHERAPY180(1990); Caserecordsof VeronicaReedRyback,
Director,BethlIsraelHospitalRapeCrisis Intervertion Center Boston(1992-1994).

8. Marital and intimate partner rape victims suffer particularly severepsychological
injury becauseof the betrayal of trust by the person they should mostbe able to trust, and
the fact that the rapesare usually repeated.

Thereis amyth thatintimatepartnerapevictims arenot harmedbecauseheyareusedto having
consensuatexwith the perpetratorExtensiveresarchwith maritalandintimatepartnerape
victims documentghatthis is completelyuntrue.The harmis profound.
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A womanwhosehusbandubjectedherto physicalviolenceanddeaththreatsn additionto rape
stated:

“He wassexuallyabusive andl think of all of it thatwasprobablythe mostpainful,
andstill probably,the hardesto getpast.[Y]ou know, whenyou'rein arelationship
with somebodyhatyou love andtheyusesexforcetully, it's devastating...”

Sources: NationalJudicialEducationProgram Web courseResourcelntimatePartner Sexual
Abuse:Adjudicatingthe HiddenDimensionof Domestt ViolenceCases:Modulel: Victimsand
Offenders(2008),www.njep-ipsacourse.ofgRAQUEL BERGEN WIFE RAPE (1996);DAvVID
FINKELHOR & KERSTIYLLO, LICENSETO RAPE (1985).Quotationdrawnfrom U.S. Dept. of
Justice Office for Victims of Crime,VICTIM IMPACT: LISTENAND LEARN (2005)DVD.

9. Victim behaviorsthat are commonplaceduring and after a rape appear counterintuitive
to thosenot knowledgeableabout sexualassault.

Not physicallyresisting:

At onetime rapelaw requiredvictims to provetheyphysicallyresistedherapist. Althoughthe
law nolongerrequiresresistancethe public, includingjurors, still considemphysicalresistance
andinjuriesasthe hallmarksof “real” rape.This mind setseriouslyundermineghejudicial
processdecauseét is commonplacdor rapevictims to not offer physicalresistance.

Thereareseverakeasonsvhy victims do not physially resist. Many victims freezewith fright,
knownas“tonic immobility.” Someretreatinto a mentalstatecalleddissociationin whichit
feelsto themasif therapeis happeningn adrean, asif theyarestandingoutsidetheir own
bodiesandobservinghe assaultDissociationproducesextremepassivity. Othervictims makea
strategiadecisionnot to resistin orderto avoid physicalinjury or death,or becauseheyare
protectingsomeonelse,for exampleasleepingchild in anotheroom,or afamily membetrthe
rapisthasthreatenedo rapeif thevictim doesnot comply. Acquiescenceut of fearis not
consent.

Source David Lisak, The Neurobiologyof Traumareprinted in NATIONAL JUDICIAL
EDUCATION PROGRAM, UNDERSTANDING SEXUAL VIOLENCE : PROSECUTING ADULT RAPE AND
SEXUAL ASSAULT CASES(2000);Lynn Hecht Schafran, Writing and ReadingAbout Rape:A
Primer, 66 ST. JOHN’SL. Rev. 979(1993)at 988.

Delayedreporting:

Amongthefew victims who do report,victims of strangermrapetendto reportvery closeto the
time of assaulivhereasvictims of nonstrangerapetendto delay.Therearemanyreasongor
this delayincluding:
* Notimmediatelyrecognizingthe assaulasrape(egeciallyin the caseof nonstranger
rape)
* Fearof retaliation
» Fearof beingdisbelievedor blamed
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* Fearof lossof privacy

* Fearof thecriminal justicesystem

* Denial/Suppression

* Psychogeni@dmnesia(i.e.,lossof memoryof partor all of anassault)

Belowis avictim’s explanatiorof why shedelayedreporting:

“I can’t believethis happenedo me. It still does’t seemreal. It’s
takenme a weekto reportit to the police— | cant remembeithe
exact details of what happenedl guessI’'m afraid that people
won't believe me.” —Maria, a high school senior, raped by a
classmatavith whomshewasstudyingfor final exans

SourcesDeanKilpatrick etal., DRUG-FACILITATED, INCAPACITATED AND FORCIBLE RAPE: A
NATIONAL STUDY, 48 (2007),http://www.ncjrs.gov/pdffiles1/nij/grants/219181fp&rime
Victims ResearctandTreatmenCenter,RAPE IN AMERICA: A REPORTTO THE NATION 5 (1992);
Lynn Hecht Schafran, Writing and ReadingAbout Rape:A Primer, 66 ST. JOHN’SL. REV.
979,1013(1993) Mary P.Kossetal., Strangerand Acquaintancerape 12 PSYCHOL. OF
WOMEN QUART. 1 (1988); Quotationdrawnfrom the caserecordsof VeronicaReedRyback,
Director, BethlIsraelHospitalRapeCrisis Intervertion Center Boston(1992-1994).

Post-AssaulContactwith Attacker:

Anothermisconceptions that“real” victims would neverinitiate contactwith their attackerafter
theassaultin fact, in nonstrangecasegost-asault contactbetweerthevictim andoffenderis
not unusualVictims who makepost-assaultontactwith the offenderareseekinga way to
understanaexactlywhathappened- “how couldsomeme | thoughtwasa friend turnon me?”—
andasawayto takecontrolandnormalizethe assailt.

10. Expert witnesstestimony is often essentialto enablejurors to understand a sexual
assaultcase.

Jurorsoftenhaveprofoundmisconceptionsboutrape victims, offenders andrapeitself. Expert
witnesstestimonymaybe neededo explainthat,for example absencef injury anddelayed
reportarenotinconsistentith sexualassault. Experttestimonymaybe essentiato challenge
rapemythsin the courtroomandupholdfairnessfor thevictim.

Expertsqualifiedto testify in sexualassaultase includeboththosewith academicredentials
andthosewith extensivadirectexperienceavith victims, suchaspolice officersor professionals
atvictim advocacyorganizations.

Judgesheedaccuratdactualinformationaboutsexuwal assaulin orderto evaluatehe
qualificationsof expertsandthe soundnessf their proposedestimony.
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Note: Expertsmaynottestifythattheybelievetherewasasexualassait. Theymaytestify as
to thecommonbehaviorsof victims with whomtheyhaveworkedandasdescribedn the
literature.

Source Hon. Richard T. Andrias, RapeMyths: A PersistentProblemin Defining and
ProsecutingRape CRIMINAL JUSTICE, Summer 1992at 2.

11.Traumatic memoriesare developed stored and retrieved differently than non-
traumatic memories.

Justasbrainchemistrydictatesthe “frozenfright” responséo atraumaticeventdescribedn #9
above,|t alsodicatesheway traumaticmemoriesare laid downandrecalled. Peopleassume
thata personsubjectedo atraumaticeventwill remembeeverydetailandbe ableto recountit
perfectlyon demandHowever,becaus®f the effect of traumaon brainchemistry,many
victims forgetall or partsof theassaulor recowunt the assauldifferently at differenttimes.
Traumaticmemoriesareactuallydevelopedstoredand retrieveddifferently thannon-traumatic
memories. Thefactthatavictim recountghe assalt somewhatifferently from oneretellingto
thenextshouldnot beassumedo meansheis lying.

Source David Lisak, The Neurobiologyof Trauma, reprinted in NATIONAL JUDICIAL
EDUCATION PROGRAM, UNDERSTANDING SEXUAL VIOLENCE : PROSECUTING ADULT RAPE
AND SEXUAL ASSAULT CASES(2000).

12.1t is not unusualfor a sexualassaultvictim to display a flat affect while testifying.

Many peopleassumehata “real” rapevictim will displaya certaintype of behaviorwhile
testifying. Shemustnot cry too muchlestshebelabeledchysterical. But if shedisplaysa flat
affect,othersmayassumehatnothinghappenedo her.Victims’ behaviorduringtrial varies
widely accordingo their personality stageof recovery, life circumstanceandotherfactors.
Sometestifyin a“controlledstyle,” which meangheyhidetheir feelingsandappearcalmor
emotionlessOtherstestify in an“expressive’style in whichtheycry, sob,smile,actrestlessand
tense Somevictims displayangerwhichis a goodthing from arecoverypoint of view butjuries
donotlike it. Flat affectoftenresultsfrom thefactthatthevictim hashadto repeatheraccount
to somanypeople. Somevictimsreinin theiremotonsbecauseheydo not wantthe perpetrator
to havethe satisfactiorof knowinghow muchhe hasharmedthem.An expertwitnessmaybe
necessaryo helpthejury understandhatflat affectis notinconsistentvith a sexualassault.

Source Lynn Hecht Schafran, Maiming the Soul: Judges,Sentencingand the Myth of the
NonviolentRapist 20 FORDHAM URBAN L AW JOURNAL 439,450-451(1993).

13.0n occasiona sexualassaultvictim, femaleor male, will havea physical response
during the attack, but this is not a sexualresponsin the senseof desireand mutuality.

Victims who havea physicalresponseluringarapearelikely to havetheir assaulperceivedas
beingeitherconsensuabr merely“bad sex.” To the contrary,this responseoesnotin anyway
signify enjoymentor consentRather,it is anentirely physiologicalresponseThe humangenital

9
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systemis designedo respondo friction, no matte the source.This automatiaesponseés true
for maleaswell asfemalevictims.

Source TIMOTHY BENNEKE, MEN WHO RAPE 133-34(1982);Michelle Davies,Male Sexual
AssaultVictims: A SelectiveReviewof the Literature and Implicationsfor Services7
AGGRESSIONAND VIOLENT BEHAVIOR 203(2002).

14.The widespreadbelief in rampant falseallegationsof rape is erroneous.

It is widely anderroneoushpelievedthatmanyif not mostsexualassaulallegationsarefalse.In
anarticlein thejournalViolenceAgainstWomenDr. David Lisak andhis colleagueseviewthe
six mostmethodologicallysoundstudiesof falseallegationsanddetailthe resultsof their own
newstudyof sexualassaultseportedovertenyeas ata majornortheasterminiversity.The
findingsof thesesix studiesrangedfrom 2.1%to 10.9%reportedfalseallegationsThe new
studyfoundthat5.9%of the casesverefalseallegations.

Source David Lisak, et al, False Allegationsof SexualAssault: An Analysisof Ten Yearsof
ReportedCases16, VIOLENCE AGAINST WOMEN 1318(December2010)and FALSE
ALLEGATIONS OF RAPE: FACT SHEET (2010).

OFFENDERS

15.The typical rapist is neither a brutal stranger nor a “good guy” who had a bit too much
to drink onenight. Rather, he knows his victims, pre-meditates,useslittle overt violence
and is a serial offender.

Themisconceptionsboutrapethatcanunderminehe judicial processncludetwo equallyfalse
stereotypesboutwho typically commitsrape: The Brutal Strangerandthe Nice-Guy-Who
Drank-Too-Much.

Until recentlyit wasbelievedthatrapistswereovertly violent menwho attackedstrangersysed
weaponsandinflicted brutalinjuries. As awarenasof thenonstrangerapistgrew,andthe
trivializing terms“daterape”and“acquaintanceape” becameopular,the stereotypeevolved
of a“nice guy” who dranktoo much,hadsomemisconmunicationwith his date,did not
premeditatea rape,andwould notdoit again.Moreover,the myth evolvedthatvictims of
nonstrangerapewerenotasharmedasvictims of strangerrape.

We now haveextensiveresearclwith incarceratedgtrangerandnonstrangerapists,aswell as
menin thegeneralpopulationwho freely acknowledg committingactsthatmeeta conservative
definition of rapeandattemptedape— all againstwvomentheyknew.Most of theserapeswere
neverreported.Thesemenfeel freeto acknowledgeheir actsbecause¢heydo not consider
themselvesapists-- theyarenotviolentmenin ski masks.

It is clearthattheseundetectedhonstrangerapigs comprisethe vastmajority of rapistsandthey
havetypical characteristicsAs Dr. David Lisak, an internationallyjknown researchein this field
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writesin ashortpaperonthe Resource€D, Understandingthe PredatoryNature of Sexual
Violence

“In thecourseof 20 yearsof interviewingtheseundetectedapists,in both
researclandforensicsettingsjt hasbeenpossibé for meto distill someof the
commoncharacteristicef the modusoperandiof thesesexoffendersThese
undetectedapists:

» areextremelyadeptatidentifying “likely” victims, andtestingprospective
victims’ boundaries;

* planandpremeditateheir attacksusingsophisti@atedstrategieso groomtheir
victims for attack,andto isolatethemphysically;

» use“instrumental’not gratuitousviolence;theyexhibit strongimpulsecontrol
anduseonly asmuchviolenceasis neededo terrify andcoercetheir victimsinto
submission;

» usepsychologicalveapons- power,control,manipuktion,andthreats- backed
up by physicalforce,andalmostneverresortto weaponssuchasknivesor guns;

» usealcoholdeliberatelyto rendervictims morevulnerableto attack,or completely
unconscious;

» areaslikely to beserialandmulti-facetedoffendersasareincarceratedapists.”

As aconsequencef theserapists’modusoperandj the strategiesheyuseto groomtheir
victims andmakethemvulnerableoftenlook like ordinarysocialinteractionslt is only
by looking carefullyattheway theseoffendersopeate,for examplestrategicallyand
repeatedlymaneuveringheir victims into anisolaied situationwhereno onewill
intervenethatthe patternandpremeditatiorbecone clear.

SourcesDavid Lisak, Understandingthe PredatoryNature of SexualViolence (2008) David
Lisak & PaulM. Miller, RepeaRapeand Multiple OffendingAmongUndetectedRapists 17
VIOLENCEAND VICTIMS 73(2002).

16.Like stranger rapists, mostnonstrangerrapists are serial offenders.

With respecto serialoffending,in 1987 Dr. GeneG. Abel andhis colleaguegublisheda
landmarkstudyin which 561 nonincarceratedelf-reportedadultmalesexoffenderswveregiven
completemmunity to discloseall their offensedo researchersThe offenderswho perpetrated
adultvictim rapedisclosedanaverageof 7.2 complketedrapeseach.

Dr. David Lisak andhis colleague$iaveconductedseveralstudiesof whathe calls“the
undetectedapist,” describedn Point15, above.Their findings on the serialnatureof
nonstrangerapeperpetratiorarecapturedn thefollowing paragraph:

“In astudyof 1,882universitymenconductedn the Bostonarea,120
rapistswereidentified. Thesel20undetectedapigs wereresponsibldor 483
rapes Of the 120rapists 44 hadcommitteda single rape,while 76 (63% of them)
wereserialrapistswho accountedor 439 of the 483 rapes.”
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Theresearchersalculatedhe percentagef rapesdocumentedn this studyandconcluded
that91% werecommittedby serialrapists.

The Abel andLisak findingsweremostrecentlycorroboratedn a studyof newly enlisted
maleNavy personnel.Theresearchersurveyedl,146 men.Thirteenpercent{13%)had
committeda completedbr attemptedapesincetheageof 14. Of therapesdocumentedhn
this study,95% werecommittedby serialrapists.

SourcesGeneAbel, etal, Self-reportedsexCrimesof Non-IncarceratedParapliliacs, 2
JOURNAL OF INTERPERSONALVIOLENCE 3 (1987);David Lisak, Understandingthe Predatory
Nature of SexualViolence(2008) David Lisak & PaulM. Miller, RepeaRapeandMultiple
OffendingAmongUndetectedRapists 17 VIOLENCE AND VICTIMS 73 (2002); Stephanie.
McWhorter,etal, Reportsof RapeReperpetratiorby NewlyEnlistedMale NavyPersonnel 24
VIOLENCEAND VICTIMS 2004(2009).

17.Most sexoffendersare crossoveroffenders,committing a variety of sexcrimes as
well asother interpersonal offensesagainstadults and children.

“Crossover’denotesexualoffendingor interestoutsidethe parametersf the offensefor
which anoffenderwasarrestedr cameto the attertion of authoritiesor researcherslit was
oncethoughtthatsexoffendersspecializedn sexcrimesonly, andwithin thatcategory,
committedonly onetype of sexcrime,e.g.,voyeurswerethoughtnotto commitrape. It is
now knownthatsexoffendersgendto commita spectum of sexcrimesandother
interpersonabffensesagainstrelatedandunrelatel adultsandchildren.

The Abel studycitedin Point16 abovethatgaveimmunity for full disclosureo 561
nonincarcirateddultmales founda high percentag of crossovesexualoffenses:

“Specifically, 66% of intrafamilial child molestersoncurrentlysexuallyassaulted
childrenoutsidethe home.Twenty-thregperceniof child molestersvho were
convictedof sexuallymolestingfemalechildrenalso sexuallymolestednale
children,and63% of child molesteravho sexuallymolestedmalesalsoadmittedto
sexuallymolestingfemales Forty percentof child molestersadmittedto sexually
assaultinganadult,and50% of rapistsadmittedto molestinga child.”

The Lisak/Miller studycitedin Points15and16 abovefoundthat:
“These76 serialrapistsf[who hadcommitted439rapes] hadalsocommittedmore
thanl1,0000thercrimesof violence,from nonpenetating actsof sexualassaultio
physicalandsexualabuseof children,to batteryof domesticpartners.”

With respecto sexoffenders’batteryof domesticpartnersasdiscussedn Point4 above,

thereis ahighincidenceof sexualabuseandassait in domesticviolencecaseswith
importantimplicationsfor risk assessment.
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Many of theundetectedrimescommittedby sexoffendershavebeendiscoveredhrough
polygraphtesting,the mosteffectiveway to obtainadmissiongespectingepeatand
crossovesexoffensesin onestudyof crossovepffendingutilizing polygraphs‘On
averagepffendersrevealedhreeadditionalcategoies of sexualassaultypesthathadnot
beenidentifiedin official records.”Polygraphteging revealshatsexoffendersaremost
oftenrepeatsexualoffenderswho havea variety of prior sexualoffenseghatmayor may
not havebeenreported.Thesestudiesdemonstrat¢ghatthe moreprevioussexoffenses
someondascommitted themorelikely the persorwill commitanotheroffensein the
future.

Thefindingsaboutcrossovenffendingareextremey importantin consideringherisk to
childrenof a sexoffendingparent. It cannotbe assumedhatoffendersarrestedor incest
arenotadangerto the community,or thatoffendes arrestedor the rapeof adultvictims or
themolestatiorof unrelatecchildrenarenota dargerto their own children.

SourcesGeneAbel, etal, Self-Reporte®exCrimesof Non-IncarceratedParaphliacs, 2
JOURNAL OF INTERPERSONALVIOLENCE 3, 14 (1987);David Lisak & PaulM. Miller, RepeaRape
andMultiple OffendingAmongUndetectedRapists 17 VIOLENCEAND VICTIMS 73 (2002);
NationalJudicialEducationProgram Web Course/Resurce:IntimatePartner SexualAbuse:
Adjudicatingthe HiddenDimensionof DomesticViolence Caseswww. njep-ipsacourse.org
PeggyHeil, SeanAhimeyer& DominiqueSimons,CrossoveiSexualOffensesl5 SEXUAL
ABUSE A JOURNAL OF RESEARCHAND TREATMENT 5 (2003) Daniel T. Wilcox & DanielE.
SosnowskiPolygraphexaminatiorof British sexualoffenders:A pilot studyon sexualhistory
disclosuretesting 11 JOURNAL OF SOCIAL AGGRESSION3 (2005).

18.When evaluating sexoffender risk, actuarial assessmentsire more accuratethan
clinical assessments.

It wasoncebelievedthatthe mosteffectiveway to assessexoffenders’risk wasto askthe
cliniciansworking with themin sexoffendertreatrrent. We now know this beliefto be
erroneous.Much moreaccurateareactuarialassesmentsthatevaluateoffendersbasedn
objectivefactorsindependentf clinical judgment. Thesefactorsincludethe offender’'sage
whenthe presenbffensewascommitted the sexandageof thevictim, andthenumber,sexand
ageof prior victims. Thesedataareplacedon a grid andscoredby specialistdrainedto utilize
theseinstruments.

A difficulty with all currentassessmenmstrumens is thattheyarenormedon offenderswho
werereportedandadjudicatedGiventhatonly a small fractionof rapesarereportedand
adjudicatedit is likely thatwhena previouslyundetectechonstrangerapistis adjudicatecand
assessedhewill appeatessdangerou®n conventonalinstrumentdecausehe staticfactors,
suchaspreviousconvictions,do notapplyaswell to this population.

For adetaileddiscussiorof actuarialinstrumentsiowin use,their limitationsandsuggestions

for howto evaluateanevaluator'sreport,seeDavid Lisak, A Judge’sGuideto Evaluation
Instruments(2010) onthe Resource€D.
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19. Sexoffender treatment is rigorous and specialzed. Traditional outpatient
psychotherapyis NOT appropriate for thesetypesof offenders.

It is essentiathatjudgesimposingtreatmentisa sentencingonditionrequirespecialized,
rigoroussexoffendertreatment. Optimally, this treatmenshouldbe coupledwith incarceration.
Traditional,individual, insight-orienteccounseliry is neverappropriatdor sexoffenders.This
type of therapyaimsto makeindividualsfeel goodaboutthemselvesThetherapisis usedto
dealingwith peoplewho wantto changeandmaybe unaccustometb the capacityfor total
denialandmanipulationthatcharacterizesexoffenders. Theresultis thatsexoffenderdreated
with traditionalpsychotherapyy nonspecialistemergeevenmorerootedin denialandother
thinking errorsthanwhentheybegan. Nonspecialiedtreatmentloesnot createvictim empathy
or teachthe offenderto understandhis own cycle of devianceandhowto stophimselfwhenhe
beginsto relapsento thatpattern.

Psychopathshouldneverbe consideredor anykind of treatmentsit only makeshemmore
skilled at offending.

Theeffectivenes®f specializedgsexoffendertreamentis a subjectof muchdebate.Current
researchndicatesthatit mayreducerecidivismin the motivatedoffender. However,sincevery
few rapesarereportedthis datamustalwaysbe questioned.

Source Kurt Bumby, Center for SexOffender Management,UNDERSTANDING
TREATMENT FOR ADULTS AND JUVENILES WHO HAVE COMMITTED SEX OFFENSES(2006),
available at http://www.csom.org/pubs/treatment brief.pdf

JURIES

20. Becauseof the high incidenceof child and adult sexualvictimization amongwomen
and menin the population at large, sexualassaultcasejury poolswill almostalways
include victims — often a surprising number — and require specialtreatment.

» Callfor alargerjury poolthanusualto allow for high attrition andchallengedor cause
Individualswho havebeensexuallyvictimized, or whosefamily memberor closefriends
havebeenvictimized,oftenfeel theycannotbeimpartial in asexualassaultase. Even
victims willing to serveareusuallypresumedy counselto beincapableof impartiality and
arechallengedor cause.

« Useconfidentialquestionnaireandprivateinterviewsin chamberdo identify victims and
discusgheir possibleservicewith maximumprivacyandminimumretraumatizationNote:
Observeyourjurisdiction’s practicefor protectingjuror confidentiality. Somejurisdictions
usejuror numbersandsomejurisdictionssealthe questionnairegntirely.]

» Beableto directindividualswho disclosevictimizationto counselingservices. Someof
thosewho disclosehavenevertold anyonebeforeand the disclosures traumatizing. Even
survivorswho havedisclosedn the pastmaybe deely upsetby confrontingthis again.

* Besurepotentialjurorsunderstandhata sexualvictimization countsfor purpose®f jury
selectionevenif it wasneverreported A Wisconsn sexualassaultasehadto beretried
becauseluringdeliberationsa juror saidshebelievedthevictim becausesomethingsimilar
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happenedo her. Whenaskedo explainwhy shedid not disclosethis duringvoir dire, she
saidit wasneverreportedandsoshethoughtit did not countasa crime.

« Juryquestionnaireshouldalsobecraftedto idenify thosewho haveperpetratear been
accusef perpetratingsexualassault.

OntheResource€D therearetwo examplesf jury questionnaires:

* Hon. William Hughes,Jury Questionnaire NATIONAL JUDICIAL EDUCATION
PROGRAM , UNDERSTANDING SEXUAL VIOLENCE : THE JUDICIAL RESPONSETO
STRANGER AND NONSTRANGER RAPE AND SEXUAL ASSAULT (2005).

* Hon. Richard J. Couzens& Hon. Tricia Bigelow, Jury Questionnaire CALIFORNIA
BENCHBOOK : THE ADJUDICATION OF SEX CRIMES 122-124(2006).

WhenJudgeHughesbheganusinga questionnairéhe numberof potentialjurorsself-identifying
asvictims of child or adultsexualviolenceroseby 20.3%.

21. A thorough voir dire that includesquestionsabout the rape myths relevant to the caseat
bar is essentialto seatingan impartial jury.

“The moreparticipantendorseadapemyths,theless credible...andnore
blameworthy...theyoundthe[victim].”

Source SarahBen-DavidandOfra Schneider/RapePercepbns,GenderRolesAttitudes,
andVictim-PerpetratoAcquaintance.’53 SEXROLES385,399(Sept.2005).

Seatinganimpartialjury in asexualassaultaseis a challenge.Large-scaleesearctwith rape
casgurorshasrepeatedlyshownthattheyoftenignorethefactsandlaw anddecidecasesased
ontheir beliefsabouthow “real” victims shouldbehave their assessments victims’ lifestyle
andcharacteandtheir own psychologicaheedgo denytheir own vulnerabilityor past
offending.A studyinvolving 90 minuteinterviewswith 331individual rapecasgurorsfound
theywerelesslikely to believein thedefendant’guilt whenthevictim knewthe defendant,
reportedlydrankor useddrugs,or engagedn sexoutsidemarriage Many jurorsdefinerapein
termsof whattheyperceiveasthevictim’s assumpbn of risk. Forexamplea Coloradojuror
speakingat a judicial educatiorprogramaboutsexwal assaulin his stateexplainedthe “not
guilty” verdictin the caseon which he satthis way:

“The factthatshetestifiedthatshewasalesbianwho did not havesexwith menwas
notrelevant. Shewillingly consentedo goto thar apartment.Havingplacedherselfin
this situation,she[sic] wasguilty of something.” And, “When shegotin theirtruck she
gaveconsent.”

Thanksto the“CSI” effect,jurorsexpectDNA evidenceevenin casesvherethevictim and
defendantverecloselyacquaintear married. Misconceptiongegardingvictim behaviorduring
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trial frequentlycomeinto play. AnotherColoradorapecasguror saidof thevictim, “Shedid
not showthe emotionavictim shouldshow.” With respecto the public from whichrapecase
jurorsaredrawn,opinionpolls andresearcthavedocumentecgdherencéo rapemyths,
“assumptiorof risk,” andideassuchas“A manhastheright to havesexualintercourseagainst
thewomen’sconsenif theyaremarried.”

To try to identify potentialjurorswho cannotlistenanddeliberatempartially, somejudges
permitthe prosecutioranddefenseanexpandedioir dire. Somejudges,if theybelievekey
guestionsarenot beingaskedwill directcounselto askthemor will posethemthemselves.
ArizonaJudgeRonReinsteinobserves:

“Note thatmanypotentialjurorswill bereluctantto talk abouttheir sexualhistoryor
viewsasit maypertainto sexualassaultsuchasthevictim ‘invited’ theassaultfhatthe
word ‘no’ invitesthe perpetratoto be moreaggresive becauséhevictim ‘really wants
it (evenwhereviolenceis used—thishasbeenseenn bothmaleandfemalejurors)—
Soit's oftenusefulto usea shortquestionnairelealingwith accusationsf uninvited
sexualcontactandthelike—follow-up questiondasedon theiranswershouldbedone
in chambersvhenyou sensea potentialjuror may have issuesoneway or another.”

SourcesHon. Richard T. Andrias, RapeMyths: A PersistentProblemin Defining and
ProsecutingRape CRIMINAL JUSTICE, Summer 1992at 2; GaryLa Free,RAPE AND CRIMINAL
JUSTICE THE SOCIAL CONSTRUCTIONOF SEXUAL ASSAULT (1989),at217-218,222;Harry Kalven
& HansZeisel, THE AMERICAN JURY 254 (1966);NationalJudicialEducationProgram,
UnderstandingexualViolenceProgramfor ColoradoJudgeg1997).

EVIDENCE:

22.Do not let counselequatethe Rape Shield Law and Prior Bad Acts evidence.

In casesvherethe defensavantsevidenceadmittedunderanexceptionto the RapeShieldLaw
andthe prosecutiorwantsto admitPrior Bad Acts evidence defensettorneyoftenasserthat
theserulesof evidencearerelated,arguingthatif the RapeShieldLaw evidencedoesnotcome
in, the Prior Bad Acts evidencemaynotbeintrodued. Not so. Theseevidentiaryrulesare
independendf oneanother.

RapeShieldLaws

Rapeshieldlawsbarquestioningvictims abouttheir prior, consensuatexualhistoryapartfrom
specifiedexceptionsWhile thesedlawsvary from stateto state all allow judgesdiscretionto
admitaspect®f acomplainant’ssexualhistory,such asevidencehatsomeonetherthanthe
defendants the sourceof aninjury. Thedefendanmustmakean offer of proof demonstrating
why this evidences relevantandnecessaryo afair trial andthe prosecutiormusthavethe
opportunityto challengehatclaim.

RapeShieldLaws cameinto existencenationwidebegnningin thel970sbecausevidencehat
shouldhavebeenexcludedasirrelevantwasroutindy admitted turningrapetrialsinto a
charactemassassinatiofor the victims, makingcornvictionsall butimpossibleandpersuading
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othervictimsthatit would befolly to reportandengagewith the criminal justicesystem. In
mostrapecasegheissueis whetherthe complainah consentedo sexwith a specificpersonona
specificoccasionWho shehadconsensuatexwith on prior occasionsloesnot answelithat
guestionIn the past,courtsassumedhata womanwho hadsaid“yes” to anymanotherthanher
husbandftertheir marriagewould say“yes” to eve’y manatanytime, thusit wasappropriateo
cross-examinanallegedrapevictim aboutherentire sexualhistory. This 1955holdingby the
GeorgiaSupremeCourtwastypical.

“In prosecutiongor rape,thedefensanayintrodue evidenceendingto provethe
previousunchasteharacteof thefemale;this evidenceis admissiblgor two purposes:
one,to discreditherasa witness,andthe otherto disprovethe chargethatthe
intercoursavasforcible andagainstherconsent.’Frady v. State 90 S.E.2d 664,665
(Ga.1955).

Rapeshieldlawswereenactedo providesexoffense victims with heightenegrotectionagainst
surprise harassmemndunnecessariyvasionsof privacy, andto encourageictimsto
participatein legalproceedings$o hold offendersaccountable.

Prior Bad Acts Evidence:

Defendantsnustbe convictedon the evidenceaespeting the particularcrimewith which they
arechargednotontheir propensityto committhis type of crime asevidencedy their criminal
history. Thus,the circumstancesnderwhich deferdants’prior badacts”maybeadmittedare
limited.

Despitelaw reformefforts,rapecomplainantsrestill viewedwith uniqueskepticismmakingit
difficult to secureaconvictionon thetestimonyof onevictim alone.Recognizinghat,Congress,
aspartof the1994ViolenceAgainstWomenAct, amendedthe FederaRulesof Evidenceto
providethat,“In acriminal casein which the defendantis accusedf anoffenseof sexual
assaultevidenceof the defendant’commissiorof anotheroffenseor offensesf sexualassault
is admissibleandmaybe consideredor its bearingon anymatterto whichit is relevant.”(FRE
413). Many stateshavefollowed thesechangesn the FederalRulesand becomanoreopento
admittingevidenceof prior sexualassaultswhethe or notthevictim reportedo the police, if
thejudgeis satisfiedthatthe claimsarecredibleandadmittingthe evidencewould be “more
probativethanprejudicial.” If astatedoesnothavearule of evidenceanalogouso FRE413,
prior badactsevidencamaybeadmittedto showcommonschemeor planandto refutedefenses
of consenor lack of intent.In decidingwhetherto admitPrior Bad Acts evidencat is essential
to makeclearin therecordthatthis evidencas beingadmittedfor a permissiblgourposenotto
allow thejury to makethe prohibitedinferencetha becausehe defendantid it before,hedid it
thistime, too.

CarefulAnalysisis Necessarwith Respecto Admitting Both RapeShieldLaw Evidenceand
Prior Bad Acts Evidence

In determiningwhetherto admiteitherRapeShieldLaw or Prior Bad Acts evidencegcareful
analysisof the offer of proofis necessaryFor example,if thedefenseclaimsthatsomeonether
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thanthedefendants the sourceof injury, conside the ageof thevictim, the natureof theinjury,
andwhenthe defenseclaimsthattheinjury for which the defendants blamedactuallyhappened.
Both consensuahndnon-consensuahtercoursecanresultin small,internalgenitaltears butin
ayoungwomantearsof thatkind healquickly. Is the defensevantingto admitevidencehatshe
hadintercoursewith herboyfriendthe morningof the allegedassaulor two weeksbefore?

With respecto Prior Bad Acts, notethe commentaryfrom Dr. David Lisak in #15,above.
Nonstrangerapists’commonschemeandplanoftenlook like ordinarysocialactivity, andit is
only by takingthe profferedprior badactsapartbit by bit andseeinghe modusoperandi
repeatedhatthe premeditatiorandintentemerge.For example a fraternity partyat which a
womandrinkstoo muchandendsup in bedwith someme seemspn thefaceof it,
unexceptional.But wheninvestigatiornrevealshateachweekthe defendanjoins his fraternity
brothersin scoutingthe campugor naiveyoungwomento invite to their weekendarties,and
thatat thesepartiesthe mengetthesewomendrunkasfastaspossiblewith sweet-tastingpunch
andthentakethemto designatedoomsstrippedof all identifiablefurnishings theintent,motive
and/orcommonschemendplanemerge.

Sources HarrietGalvin, Shieldingrapevictimsin stateandfederalcourts: a proposalfor the
seconddecade/70MINN. L. REV.763(1986);NationalJudicialEducationProgram,
UnderstandingSexualiolence:TheJudge’sRolein Strangerand NonstrangeiRapeand Sexual
AssaultCasesDVD, Prior Bad Acts Unit, availableat http://www.legalmomentum.org/our
work/njep/njep-sexual-assault.html

PROCEDURES:

23. Schedulingand continuancedecisionsin rape casescan havea significant impact on
victims’ recovery.

As thelllinois TaskForceon GendemBiasin the Courtsobserved;[c]ontact with the criminal
justicesystemactsasareminderof the sexualassult duringtherecoveryprocessandreliving
the eventcancauseemotionalturmoil for thevictim. The protractedtrial] processandrepeated
continuancesrea primaryreasonwhy victims fail to follow through.” Thelongeratrial dateis
postponedthe greaterthe emotionaldistressor thevictim. Testifyingin courtreawakens
painful feelingsassociatedavith thetraumaandincreasesymptomsof PosttraumatiStress
Disorder. Delayspersuadé¢hevictim thatsheis betteroff droppingout of thejusticesystem. A
rapevictim whipsawedoy the constanschedulingand reschedulingf hercasesaid,

“I finally wentcrazy...lcalledthevictim witnessoffice out of the D.A’s office and|
said,'I'm notcomingin. You cansenda policecarfor me. I'm notcomingin....l was
undercontrolfor theattack,butthe systemmademe crazy.”

Sources 1990REPORTOF THE ILLINOIS TASK FORCEON GENDERBIAS IN THE COURTS120

(1990);Caserecordsof VeronicaReedRyback,Director, BethIsraelHospitalRapeCrisis
InterventionCenter,Boston(1992-1994).
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24.Be prepared for the rape casedefendantwho demandsto appear pro se

Somerapecasedefendantghoosdo representhemslvesin anattemptto cross-examinand
intimidatethevictim. To containthis butretainbalancesetstrict guidelinesfor bothsides,such
asrequiringthatall questionde askedirom acouwnseltableor a podiumratherthanallowing
counsefor eithersideto havetherun of the coutroom. Advisethe defendantn advancehathe
will notbeallowedto havehis standbyattorneytake overthe caseafterthe cross-examination,
which pro sedefendantsn thesecasegypically try to do. British courtshavearule prohibiting
pro secounseln asexualassaultasefrom cross-examimgthevictim. At leastoneU.S.state
legislatorhassubmitteda bill to establisha similar rulein hisjurisdiction. Considempermitting
thedefendanto submitquestiondo the standbycounselto pose therebypreventinga direct
encountebetweerthe defendanandthevictim.

25. Always expectthe unexpected- thesecasescan be fraught with peril for the trial judge.

* A judgeneeddo beclearlyin controlof the potertial for misconducby anyoneand
everyone.

» If courtpersonnelrenewto sexualassaultasestaketime to preparehemandremind
themof the needfor impartiality andgoodconducte.g.,watchyour bodylanguage.

* Don’t assumgurorshavea graspof theterminologyused(e.g.,cunnilingus fellatio).

* Lettheattorneysknow their boundariesvhenaskingpermissiorto approachawitness.

» Judgeandcourtstaff shouldcloselymonitorthe defendant his friendsandfamily for
anyhostileor intimidatinglooksor gestures.

* Somejurorswill haveadifficult time hearingthe detailsof a sensitivecase. Thecourt
shouldoffer jurorsresourcegor post-verdicicourseling.

* At sentencingbe preparedor avictim too overcone to expresserself. Allow avictim
advocatefriend or relativeto reada written victim impactstatementvhile standingnext
to thevictim.

SUGGESTIONSFROM JUDGES NATIONWIDE:

1. AmongtheitemsontheResource€D is NATIONAL JUDICIAL EDUCATION PROGRAM,
UNDERSTANDING SEXUAL VIOLENCE : THE JUDICIAL RESPONSETO STRANGER AND
NONSTRANGER RAPE AND SEXUAL ASSAULT - Participating Judge’sRecommendations.
Thesesuggestionsveredevelopedy judgesfrom more thantwenty-five statesvho attended
NationalJudicialEducationProgram’sswo-dayUnderstandingsexuaNiolenceprogram.
During theseprogramsjudgeswereaskedhow theywould incorporatehe materialthey
exploredwith the expertfaculty into their role asjudgesin the pre-trial, trial andsentencing
phase®f anadultvictim sexualassaultrial, andasleadersn thecriminal justicesystemand
thecommunity.Theirresponsearesummarizedn this RecommendatiordocumentSee
alsoontheResource€D, Lynn Hecht Schafran, Writing and ReadingaboutRape:A
Primer, 66 ST. JOHN’SLAW REVIEW 979,1026etseq(1993).
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